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CAKL BENIT COOPER, 



ALBERTO GONZALES, et al. 



Civa Action No: 06-0961(PLF) 



PLAINTIEF'S MEMORANPTJM IN SOPPORT OF RESPONSE OR 
OPPOSmON TO PECTiNPANTS' MOTION TO DISMISS 

COMES NOW, the Plaiati^ Cart Benit Cooper (PlaMfi), aHsearing Pro-se, 
hereby moves this Court in good feith, and in lie interest of justice and for good and 
equitable cause diown, do regsectfiilly oppose the 'Defentoate' Motion to Dismiss 
Plaintiffs Complaint' entered and filed December 13, 2006 ia tie above-cloned casi 
pursuant to Ride 12(bX2) thrB{bX6) of the Federal Rides of Civil ProcedHre. 

Michelle N. Johnson, D.C. Bar # 491910, AUSA, Attorney for the Defendants' 



(A) First, Plaintiff has not asserted a viable cause of action under 42 U.S.C. § 1983. 

(B) Second, fliis action is barred by flie doctrines of res iadicata and collateral 
eSoppel because Plaintiff previously presented fliese claims to the Court and fliey were 

(Q Thlrf, the statute of HmitatioBS expired prior to Plaintiffs commencanent of this 
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(D) Fourth, this Court lacks personal jutisdictiofl over flie Defendants. 

(E) Fifth. Plaintiff has fafled to ei&ct proper service on the. Defendants. 

(F) SisOt, venae does not lie ia this jurisdiclioiL 

(G) Ami fmal, each of the Defendants are shielded ftom Plaintiff's claims by absolBte 
and/or qualified imnmnity. It is for any or all of ttese reasonsj the athsmey for the 
Defendants argued that Plaintiff's complmnt should be dismissed in ite entirety. (M. at 4) 

ARGPME?rrS / OPPOSITIONS 

Plaintiff oppMed Defendants' Motion to dismiss his complaint. M support fliereo^ 
Plaintiff states the following: 

At the heart of Us lawsuit is the assertion that had the Defendants' not consphwi to 
interfere with his constitutiOTial li^ts, inchidii^ Ma rights to due process of law. Qearly, 
the jury would not have found him guiltsr of a crime that he did not commit, and he would 
not have been kidn^qjed and sentenrang to serve 138 months of felse imprisonmait And 
now, flie attorney for li» Defendants would have flris Court to believe that the Defendants 
dM not violate the Plaintiff's constitntional rights, including his ri^rts to due process of 
law. On the contoary, the record taking as a whole is over^stelmii^ wife a substaitial 
d»wing of evidence fliat the Plaintiffs basic and superior ri^ts wete violated in every 
way (Compl. passim). Clearly, Plaintiff has demonstrated how his trial was racially 
motivated and race was indeed a feaor betanse the defendants conspired to interfere with 
his equal protection (Conqjl. at 6& 7). Bie Hi#i Court held fliat equal protection 
component of the Hffli Amendment's Due Process Clause forbids the government [the 
ddjaidairts] ftom deciding to prosecute based on a persons' race. See. United States v. 
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Armstrong . 517 U.S. 456, 465 (1996) Haintiff s oomplaiat also djowstwo of fte 



1 623(a) 9^ Kvtev. Whitley. ~ U.S. - (1995). Least but not last. Plaintiff's eoniplaint 
iather shows tvro of the defendants deliberately concealed evidence that vvas fiivorable to 
his case that the defendants had a dnJy to disclose (Compl. at 1 6). la Biadv v. Maryland. 
373 U.S. §3, 87 (1963) the Sxq>reme Court held that the si^pressioa by the prosecsition of 
evidence fevorable to an accused -violates dite process where the evidence is material 
either to gtiilt or to ptmishment. There fects and authoritiM along should be reasons 
enough to have the Defendants motion to dismiss be dismissed in its entirety. 

A. PLAnmFF HAS FAILED TO STATE A CAUSE OF ACTION UNDER 42 
U.aC|1983. 

Under 42 U.S.C. § 1983 provides in relevant part: 

Eveaty person who, unda- color of any statute, ordinance, 
regulation, ciKtom, or usage, of any State or Territory or the 
District of ColinnMa, subj«*, or causes to be sulgected, any 
citizen of the United States or other person wiflun the jurisdiction 
thraeof to flie dqjrivation of any ri^tts, privil^es, or immunities 
secured by the Ctmstituflon and laws, shall be liable to the party 
injured in an action at law, suit in eqmity, or otiier proper 



PlaJntiffs claim ffled May 22, 2005 Case No.: 06-0961(PtF) -was indeed ^Bivens 
claini against federal officials. See, Btfens v. Sk Unh a own Named Agents of Federal 
Bureau of Narcottees. 493 VS. 388 (1971) See, e.g., Rwrvv- Fimfc, 146 F3d 1«3, 
1013 (D.C. Cir. 1998) (noting that plaintiffi can bring Bivetis action against fedwal 
officials and section 1983 action against state officials). Clearly, Plaiafiff has asserted a 
viable cause of action under a Bivens claim because this action is against fedaai officials 
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pie Defeadants} in their official capadties iM in their iadividual c^mdties. Thns, 
Defendants motion to dismiss PUirtifFs Complaint nrast be dismissed because Plaintiffs 
Complaint is clearly a Bivens Complaint 



UnEke plaintiff's first pm sg Bivens Complaint filed November 6, 2002 Cooper v. 

^stes«, €^ No: 92-2191 (RBW) (dfemissed Oct»b« 23, 2002), affd-C A. No: 02- 

5412 (D.C. Cir. Octobw 22, 2003). In the instant case, Plmntiff has added two different 

defendants. Defendants Espie and YotnMiblood. In Triplett v. LoweH. 2 97 VS. 638, the 

court tod held that a determination of p^ent invalidity in a prior action did not bar a 

plaintiff {439 U.S. 322, 328] &om. teliti^ting the validity of a patent in a subseqaentty 

action against a different defendant Moreover, also in this case. Plaintiff requested to be 

tried by a jury trial. 1116 Sevenfli Amendment provides: 

"In Suits at common lavs, where the value in controvasy shall exceed tw&sSy 
dollars, the right of trial by jury shall be preserved, and no feet tried by a jury, 
shall be otherwise reexamined in any court of (he United States, than accorcHng 
to the rules of common law." 

In Dairy Queens, Inc. v. Wood. 369 PJS. 469, and Meeker v. Ambassador OB 

Corp., 375 U.S. 169, flie court held fliat legal claims shotdd ordinarily be tried before 
eqoilable claims to preserve the right to ajmy trial. Itos, Plaintiffs claim should not be 
barred by flie doctrine of res iudicala m- Ifae doctrine of coll^eral estoppel in light of 
HeckY.HtnBpherv. Because, unlike ife^ Plaintiff is not seeking damages under 1983 
as a state priSo»r laAer, Plmntiff seefa the tort of abuse of process and that of malicioas 
proseontioB. See, Bivens v. Six Uatatowa Named Agents of Federal Bnreag of 
Narcotics. 403 U.S. 3^ (1971). Thus, the DefemJants motion to dismiss Plaintiffs 
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C, THE STATUTE OF LIMITATIONS APPLICABLE TO PLAINTIFF'S 

BIVENS CLAIM HAS EXPIRED. 

The record clearly shows fliat plalBtiffrecQit Bivens Claim filed May 22, 2205 was 
timely filed, his first Bivens claim was filed November 6, 2002 C«»oper v. Ashcroft. 
C.A. No: 02-21 91 (RBW) (dismissed October 23, 2002), affd. C.A. No.: 02-5412 (D.C. 
Cir. October 22, 2003). The statute of limitations fat a Bivens c laitn in the District of 
Columbia is no more tlian tliiee yeais fiam -flie time the ri^t to mainlain the action 
accnies. See. Lederman v. United States. 131 F. Supp. 2d 46, « P>.D.C. 2001). Thus, 
from the date of the District of Columbia Courts of AHJeal mandate dated October 22, 
2003 on his previous Bivens claiiH until the filing of his recent Bivens clmn on May 22, 
2005 is clearly vi/ithin the thr^ year statute of limitations period. 

D. THE COLT?.T LACKS PERSONAL JURISDICTION OVER THE OUT-OF 

STATE DEFENDANTS. 

This court does lack personal jurisdictioii over the out-of-state Defendants. Hie iscord 
in the instant case is clear. Plaintiff is suing the Defendants in their official capacities in 
this Bivens action, rather that in their iafividual oapacitiss. Plajntiffs investigation md 
the resulting [false] indictments that led to his trial and conviction including Ms filse 
incarceration, all took place in South Carolina by fedaal officials wwridng in their 
official capacities. Plaintilf claims tiie Defendants had no probable cau» for his anest 
However, because of the Defendants misconduct in their official capa<aties [malicious 
prosecution]. His civil and constitutfoBal ri^ts including his due process rights were 
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-Isolated v/hereijj. sentencing Mm to 138 months of Mse imprisonment liese injuries 
inflicted by [the Defendants] federal officials acting under color of law. See, R 



of demonstrating that this Coxirt has jurisdiction over all of tte named Defendaite in 4eir 
official capacities and therefore his claim should not be dismissed. 

E. PL.41NTTJPF HAS FAILED TO AFFECT PROPER SERVICE. 

The record will show that through due diligence. Plaintiff made several attempts to 
have the Summons and Complaints serve to both Agents ¥.0. little and David Alan 
Espie in, pursuant to Rule 4 the Federal Rules of Civil Proc^ure but to no avail. 
Plaintiff has not failed to effectuate service within 120 days of the filing of his claim. 
Hovrever, after Plaintiff had made three attempts to have Ae Summons and Complaints 
ser\'ed to both Agents Little and Espie on June 27, 2006; August 6, 2006, and final on 
August 1 0, 2006, and -with a dead line on or abotit November 22, 2006. On August 31, 
2006, Plaintiff contacted the Clerk's Office for the United States District Court for the 
District of Columbia in Washington, D.C. for assistance; On August 3 1 , 2006, base on 
FlaintifPs conversation with, the Clrak's Office, Plaintiff was instructed by lie Cleric's 
Office to prepare a letter and submit the lettet along wifii copies of the Summons oa bofli 
Agents LittJe and Espie to the Clerk's Office as soon as possible. On September 5, 2006, . 
that letter along with the Summons on bofli Agaits Little and Espie were received by the 
Clerk's Office. Clearly, Plaintiff's Bivensdaim should not be dismissed because the 120 
days period during which Plaintiff could repair his service defect had not elapsed. On or 
about November 22, 2006 would have been Plaintiffs dead line. Citing no aulhority just 
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F. VENUE IS NOT PROPER IM THIS MSTMCT. 

Biis argument of the Defendants is flie same as in "amument mimber fovc ". Venue 
does lie in this Court jurisdiction. Plaintiff's Bivens complaint against the Defendants is 
for civil suits against federal officials in their official capacities and not in their individual 
capacities. See, Camereon v. Thombargh. 983 F.2d 253, 256-57 {D.D. Or. 1993)| 
Moore v Agency for Int'l Bev„ 994 VOi 874, 878 (O.C. Or. 1993) Moreover, this 
Court entertained Plaintiff's first ga se Bivens Complaint filed November 6, 2002. At 
that particMlar time venue was proper in this Court Ttes, venue is proper in the District 
of Columbia, and flie Court must dismiss the Defendants motion to dismiss Plaintiff's 



his complaiHt Moreover, he has indeed established hov? dl of tile named Defsidants 
actions viokted his constitutional r^its inclodiag lbs violation of his dae process rights 
with the sufficient of fectual supported evidence. In Andereon v. Creisittoa. 483 DjS. 
535 (1987), this Court explained that a ri^ is "clearly established" when ite "contours 
[are] sufficiently clear that a reasonable official would undrastend that what he is doing 
violates that ri^" Id., at 640. The record is clem- the Defendants understood that what 
they were doing violated plaintiffs constitational ri^ts. Thus, the Defendants are not 
entitled to absolute immunity. Likewise, the Defendants are not entitled to qualified 



Case 1:06-cv-00961-PLF DocumentIO Filed 01/03/2007 Page8of9 



immunity becasse they knowingly violated the law. See, BriMis v. MaHev. 475 lf.S. 335, 
341 (1986) as the Supreme Court explained, qualified immaniiy protects "all birt the 
plainly incompetent or those -who knowingly violate the law." TTms, the Coort 
must dismiss the Defendants motion to dismiss PlaintJiF Biv«is Complaint 



CONCLUSION 

For ttie foregoing reasons, Plaintiff reqject&lly request fliat the Coort dismiss the 
Defendants Motion to dismiss Plaintiff's lawsuit, and that the Court deems Plaintiffs 
lav/suit granted to proceed. 



RespectfoBy sabmitted. 



RespectfoBy sabmitted, - 



r. Carl Braitt Cooper 



CERTCraCATE OF SERVICE 

1, Carl Benit Cooper, hereby certify that a true copy of fliis Memoiandmn has been 

placed in an envelope o n /(^ ~ 01 /' d^ir, wifli fiist-class postage prepaid, and mailed to: 

Michelle N. Johnson, B.C. Bar #491910 

Assistant United States Attorney 

555 4* Street, N.W., Room E4212 - / 

Washmgton, DlC. 20530 // ^ // 

Mr. Cart Benit Cooper 

107 Little Joes Lfflie 
Barco,N.C. 27917-9526 
Tel. {252)453-4983 
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CAKL BENFT COOPER, 

PlaintiH 

Civil ActtoB No: 06-0961(PIJF) 

ALBERTO GONZALES, etaL 

Defendants. 

P LAINTIEF'S MEMORANDUM IN SUPPORT OF RESPONSE OR 
OPPOSITION TO DEFENDANTS' MOTION TO DISMISS 

COMES NOW, the Plaintiff, Carl Beait Cooper (Plmntiff), ^pearmg Pro-se, 
hereby moves this Court in good faith, and in the interest of justice and for good and 
equitable cause shown, do respeotftJly oppose the ' Defendants' Motion to Dismiss 
PlainlifFs Com p laint' entered and filed December 13, 2006 in the above-captioned case 
pursuant to Rule 1 2(b)(2) thru (b)(6) of the Federal Rules of Civil Procedure. 

Michelle N. Johnson, D.C. Bar* 491910, AUSA, Attorney for ftte Defendants' 
Motion to Dismiss was argued and is opposed for these reasons: 

(A) First, Plaintiff has not asserted a -viable cause of Mtion under 42 U.S.C. § 1983. 

(B) Second, this action is barred by the doctrines of res judicata and collateral 
estoppel because Plaintiff previously presented these claims to the Court and they were 

(C) Tfeird, the statute of limitations expired prior to Plaintiffs commencement of this 



